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case by the Appeal Panel, the Principal 
Deputy Chief for Mission Support Oper-
ations, Office of Health, Safety and Se-
curity, is aware or subsequently be-
comes aware of information that the 
individual is the subject of an unre-
solved inquiry or investigation of a 
matter that could reasonably be ex-
pected to affect the individual’s DOE 
access authorization eligibility, the 
Principal Deputy Chief for Mission 
Support Operations may defer action 
by the Appeal Panel on the request 
until the inquiry or investigation is 
completed and its results available for 
review by the Appeal Panel. In such in-
stances, the Principal Deputy Chief for 
Mission Support Operations, shall: 

(1) Obtain written approval from the 
Secretary to defer review of the indi-
vidual’s case by the Appeal Panel for 
an initial interval not to exceed 90 cal-
endar days; 

(2) Advise the individual and appro-
priate DOE officials in writing of the 
initial deferral and the reason(s) there-
for; 

(3) Request that the individual’s em-
ployment status not be affected during 
the initial and any subsequent deferral 
interval, except at the written request 
of the individual; 

(4) Obtain written approval from the 
Secretary to extend the deferral for 
each subsequent 90 calendar day inter-
val and advise in writing all concerned 
parties of the Secretary’s approval; 

(5) Inform in writing all concerned 
parties when the inquiry or investiga-
tion has been completed and the re-
sults made available to the Appeal 
Panel. 

(i) If, upon receipt of a written re-
quest for review of an individual’s case 
by the Appeal Panel, the Principal 
Deputy Chief for Mission Support Oper-
ations, Office of Health, Safety and Se-
curity, is aware or subsequently be-
comes aware of information that ad-
versely affects the individual’s DOE ac-
cess authorization eligibility and that 
cannot for national security reasons be 
disclosed in the proceedings before a 
DOE Administrative Judge, the Prin-
cipal Deputy Chief for Mission Support 
Operations may refer the information 
and the administrative record to the 
Secretary for the final decision as to 
the individual’s DOE access authoriza-

tion eligibility. In such instances, the 
Principal Deputy Chief for Mission 
Support Operations shall notify in 
writing all concerned parties that the 
individual’s case has been provided to 
the Secretary for a final decision in ac-
cordance with § 710.31. 

(j) Upon the recommendation of the 
Appeal Panel, the Secretary may exer-
cise the appeal authority of the Appeal 
Panel. If the Secretary exercises the 
appeal authority, then the decision of 
the Secretary is final. 

[66 FR 47065, Sept. 11, 2001, as amended at 71 
FR 68731, Nov. 28, 2006] 

§ 710.30 New evidence. 
(a) In the event of the discovery of 

new evidence relevant to the allega-
tions contained in the notification let-
ter prior to final decision of the indi-
vidual’s eligibility for access author-
ization, such evidence shall be sub-
mitted by the offering party to the Di-
rector, Office of Personnel Security, 
DOE Headquarters. DOE Counsel shall 
notify the individual of any new evi-
dence submitted by DOE. 

(b) The Director, Office of Personnel 
Security, DOE Headquarters, shall: 

(1) Refer the matter to the Adminis-
trative Judge appointed in the individ-
ual’s case if the Administrative Judge 
has not yet issued a decision. The Ad-
ministrative Judge receiving the appli-
cation for the presentation of new evi-
dence shall determine the appropriate 
form in which any new evidence, and 
the other party’s response, shall be re-
ceived, e.g., by testimony before the 
Administrative Judge, by deposition or 
by affidavit. 

(2) In those cases where the Adminis-
trative Judge’s decision has been 
issued, the application for presentation 
of new evidence shall be referred to the 
Principal Deputy Chief for Mission 
Support Operations, Office of Health, 
Safety and Security. In the event that 
the Principal Deputy Chief for Mission 
Support Operations, determines that 
the new evidence shall be received, he 
shall determine the form in which it, 
and the other party’s response, shall be 
received. 

(c) When new evidence submitted by 
either party is received into the record, 
the opposing party shall be afforded 
the opportunity to cross-examine the 
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source of the new information or to 
submit a written response, unless the 
information is subject to the excep-
tions in § 710.26 (l) or (o). 

[59 FR 35185, July 8, 1994. Redesignated and 
amended at 66 FR 47065, 47066, Sept. 11, 2001; 
71 FR 68731, Nov. 28, 2006] 

§ 710.31 Action by the Secretary. 
(a) Whenever an individual has not 

been afforded an opportunity to cross- 
examine witnesses who have furnished 
information adverse to the individual 
under the provisions of §§ 710.26(l) or 
(o), or the opportunity to review and 
respond to the information provided by 
the Principal Deputy Chief for Mission 
Support Operations, Office of Health, 
Safety and Security, to the Secretary 
under § 710.29(i), only the Secretary 
may issue a final decision to deny or 
revoke DOE access authorization for 
the individual after personally review-
ing the administrative record and any 
additional material provided by the 
Principal Deputy Chief for Mission 
Support Operations, Office of Health, 
Safety and Security. The Secretary’s 
authority may not be delegated and 
may be exercised only when the Sec-
retary determines that the cir-
cumstances described in § 710.26(l) or 
(o), or § 710.29(i) are present, and such 
determination shall be final. 

(b) Whenever the Secretary issues a 
final decision as to the individual’s 
DOE access authorization eligibility, 
the individual and other concerned par-
ties will be notified in writing, by the 
Principal Deputy Chief for Mission 
Support Operations, Office of Health, 
Safety and Security, of that decision 
and of the Secretary’s findings with re-
spect to each of the allegations con-
tained in the notification letter and 
each substantial issue identified in the 
statement in support of the request for 
review to the extent allowed by the na-
tional security. 

(c) Nothing contained in these proce-
dures shall be deemed to limit or affect 
the responsibility and powers of the 
Secretary to issue subpoenas or to 
deny or revoke access to Restricted 
Data, national security information, or 
special nuclear material. 

(d) Only the Secretary may approve 
initial and subsequent requests under 
§ 710.29(h) by the Principal Deputy 

Chief for Mission Support Operations, 
Office of Health, Safety and Security, 
to defer the review of an individual’s 
case by the Appeal Panel. 

[66 FR 47066, Sept. 11, 2001, as amended at 71 
FR 68731, Nov. 28, 2006] 

§ 710.32 Reconsideration of access eli-
gibility. 

(a) If, pursuant to the procedures set 
forth in §§ 710.20 through 710.31 the 
Manager, Administrative Judge, Ap-
peal Panel, or the Secretary has made 
a decision granting or reinstating ac-
cess authorization for an individual, 
the individual’s access authorization 
eligibility shall be reconsidered as a 
new administrative review under the 
procedures set forth in this subpart 
when previously unconsidered deroga-
tory information is identified, or the 
individual violates a commitment or 
promise upon which the DOE pre-
viously relied to favorably resolve an 
issue of access authorization eligi-
bility. 

(b) If, pursuant to the procedures set 
forth in §§ 710.20 through 710.31 the 
Manager, Administrative Judge, Ap-
peal Panel, or the Secretary has made 
a decision denying or revoking access 
authorization for the individual, the 
individual’s access authorization eligi-
bility may be reconsidered only when 
the individual so requests, when there 
is a bona fide offer of employment re-
quiring access to Restricted Data, na-
tional security information, or special 
nuclear material, and when there is ei-
ther: 

(1) Material and relevant new evi-
dence which the individual and the in-
dividual’s representatives are without 
fault in failing to present earlier, or 

(2) Convincing evidence of rehabilita-
tion or reformation. 

(c) A request for reconsideration 
shall be submitted in writing to the 
Principal Deputy Chief for Mission 
Support Operations, Office of Health, 
Safety and Security, accompanied by 
an affidavit setting forth in detail the 
new evidence or evidence of rehabilita-
tion or reformation. If the Principal 
Deputy Chief for Mission Support Oper-
ations, determines that the regulatory 
requirements for reconsideration have 
been met, the Director shall notify the 
individual that the individual’s access 

VerDate Mar<15>2010 09:16 Feb 20, 2014 Jkt 232033 PO 00000 Frm 00377 Fmt 8010 Sfmt 8010 Y:\SGML\232033.XXX 232033eh
ie

rs
 o

n 
D

S
K

2V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R


		Superintendent of Documents
	2014-03-12T02:06:53-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




